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THE POTENTIAL NEW
FIDUCIARY REALITY
FOR PLAN SPONSORS  .rmeome

Even with the ongoing uncertainty about the possible expansion of the Department of Labor’s (DOL) definition
of the fiduciary standard created by the Employee Retirement Income Security Act of 1974 (ERISA), now is still
a good time for plan sponsors to understand — and plan for — a potential new reality when it comes to fiduciaries.
The new fiduciary rule is scheduled to go into effect this year. Originally scheduled to be phased in April 10,
2017 — January 1, 2018, the rule is now delayed until June 9, 2017 — January 1, 2018.

The DOL is looking to increase customer protection through the Conflict of Interest Rules, which have
expanded the definition of who can be classified as a fiduciary. Essentially, under the new rules anyone serving as
an ERISA fiduciary has the authority to control and manage the operation of the plan, but must do so solely in
the interest of plan participants and their beneficiaries.

With these responsibilities, fiduciaries may be personally liable to restore any losses to the plan, or to restore
any profits made through improper use of the plan’s assets resulting from their actions. That may sound daunting,
but there are steps the fiduciary can take to demonstrate that they carried out their activities in a prudent way
that limits their liability.
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To better explain this, I like to define certain fiduciary
roles of a retirement plan in terms of a typical corporate
structure: The named fiduciary is, therefore, the plan’s
CEO; the trustee, its CFO; the 3(38) investment fiduciary,
the plan’s CI1O; and the 3(16) administrative fiduciary
is its COO.

The ERISA-named fiduciary/CEQ holds the highest
level of fiduciary responsibility for the plan, acts as its
principal fiduciary and prudently monitors and documents
all decisions affecting the plan and its investments. As
with a corporate CEO, the named fiduciary is allowed
to delegate responsibilities to others in order to provide
varying levels of support for the plan.

The trustee/CFO is the person or entity with the
authority and discretion to manage and control the
assets of the plan; that authority can also be assigned
to one or more investment managers and can be delegated
in a discretionary or directed capacity.

The 3(38) investment fiduciary/CIO is the plan’s
investment manager, and holds the responsibility for
the plan’s investment decisions, as well as assumes full
discretionary authority and control over the selection,
monitoring and replacement of plan investment options.
In addition, the 3(38) must be a registered investment
adviser, bank or insurance company. There is also a
3(21) investment fiduciary, who may recommend plan
and monitor investments, provide investment guidance
and counsel to the plan sponsor in accordance with the
plan’s investment policy statement, and provide participant
education and advice.

The 3(16) administrative fiduciary/COQ is responsible
for the overall operation of the plan and managing the
day-to-day administration. Under the most expansive
scenario, the 3(16) administrative fiduciary accepts
most, if not all, of the functions of the plan administrator
as well as the legal title.

To do things properly, each role and responsibility
for the plan must be clearly defined in writing and
understood. If your company does not have clearly
defined fiduciary roles and responsibilities for your

retirement program — and if you are uncertain as to
whether your company serves as the named fiduciary,
or if you have delegated that responsibility — I urge you
to address those issues as soon as possible. Another
note about liability: Many assume the greatest source
of liability is the plan’s investments, but the vast majority
of lawsuits and regulatory actions involve failures in
plan administration.

Of course in today’s world, we are all looking to save
time and money; when it comes to fiduciary responsibilities,
many seek to simplify the administrative process and
reduce the risk for one’s organization and board. How
to accomplish all those goals? The answer is (for once,
perhaps) simple: Outsourcing.

Fiduciary outsourcing involves the transfer of legal
responsibility for a retirement plan from an employer
to an institutional fiduciary. The employer can outsource
all three of the principal ERISA fiduciary roles: The
named fiduciary/CEQ, the trustee/CFO and the 3(16)
plan administrator/COQ, either individually or
collectively.

Outsourcing fiduciary responsibility to a professional
minimizes risks, reduces burdens and can save time
and money, while also relieving your existing internal
retirement plan committee and/or board of directors
of these responsibilities. In fact, a widely accepted
interpretation of ERISA’s “prudent expert rule” states
that a plan should outsource to independent experts
if they themselves do not have the necessary expertise.

Working with a regulated financial institution to
select the level of fiduciary support that is right for
your plan, and to serve as that plan’s fiduciary, is the
safest and most secure way to outsource fiduciary
responsibilities. A respectable institutional fiduciary
has in place important safeguards — dual controls,
segregation of duties, audits, regulatory oversight,
adequate reserves, insurance, and governance structures
that add redundant layers of safety — to ensure that
retirement plans are administered according to the
highest and most secure standards.
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Our Difference:
Insights from a bank retirement plan specialist.

Your Advantage:
A competitive edge and improved bottom line.

At Pentegra our difference is your advantage.

With more than 70 years of experience built working with banks like yours, Pentegra can help you design
a retirement plan and benefits financing solution that helps improve your bottom line while positioning
your bank to attract, reward and retain the talent key to your success—to help your bank strengthen its
competitive advantage.

Learn more about our unique retirement plan solutions for banks. Contact us at 800-872-3473,
or visit us at www.pentegra.com.
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